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Introduction 


This  chapter  examines  the  right  of  a  property  owner  to  continue 
using  his  property  in  a  way  that  is  inconsistent  with  the  zoning 
by-law.  The  existence  of  the  use  prior  to  the  passing  of  the  by-law 
is  not  really  in  question.  What  is  important  is,  the  nature,  extent 
and  duration  of  the  use.  The  cases  are  often  contradictoi'y  and  uncertain 
as  the  courts  appear  to  be  balancing  the  desire  to  protect  property 
owners  with  the  view  that  non-conforming  uses  are  undesirable  and  should 
"die  out".  Consideration  should  be  given  to  the  scheme  suggested  in 
Los  Angelos  v.  Gage  for  the  amortization  of  non-conforming  uses  and 
to  whether  there  are  legislative  solutions  to  the  problem  of  deter¬ 
mining  what  a  "use"  is. 
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Introduction 


This  chapter  deals  with  the  important  issue  of  whether  an 
individual  is  entitled  to  compensation  for  the  down  zoning  of  his 
property.  The  origins  of  legal  theory  in  this  area  and  the  current 
predominant  views  appear  to  be  that  no  compensation  must  be  awarded 
and  that  by-laws  will  not  be  struck  down  because  they  decrease  land 
values.  However,  the  Ontario  Municipal  Board  takes  a  different 
approach  to  the  issue  and  there  is  to  be  some  authority  for  an 
alternate  judicial  view  as  found  in  R.  v.  Gibson  and  Rodenbush  v.  North 
Cowichan  (see  also:  Annotation  5  M.P.L.R.  121).  The  final  article 
in  this  chapter  suggests  that  an  individual  property  owner  should 
bear  the  cost  of  a  down  zoning.  The  reasons  should  be  considered 
carefully.  Is  there  an  appropriate  rule  which  the  courts  or  the 
legislature  could  adopt  or  enforce  on  this  issue? 
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Tlie  chapter  deals  with  the  legal  requirements  for  notice  and 
licarings  in  the  planning  process.  Careful  attention  should  be  paid  to 
•d.e  point  at  which  notice  and  a  hearing  are  required.  If  the  reasons 
for  such  procedural  safeguards  are  to  protect  individual  riglits,  and 
-■  ensure  public  input  into  policy  making,  the  opportunity  and  obi..gation 
to  be  heard  sliould  be  as  early  as  possible  in  the  process.  Tlie  various 
sections  in  tliis  chapter  suggest  that  in  fact  the  right  to  notice  and  a 
a....  ring  in  Ontario  does  not  arise  until  after  planning  boards  and 
co'mcils  have  made  their  decisions. 

tbnsideration  should  be  given  to  ways  to  change  the  present 
hearing  requirements  in  planning.  Tlie  last  section  of  the  chapter  deals 
with  the  need  for  public  participation  and  recommendations  for  change 
in  Ontario. 
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Introduction 

Tliis  chapter  analyzes  the  issue  of  what  is  planning.  Having 
examined  the  traditional  tlieory  of  planning  and  the  major  elements  of  the 
system  built  upon  that  theory  it  is  useful  to  reexamine  both  from  a  different 
perspective . 
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Introduction 


This  chapter  deals  with  appeal  tribunals  in  the  planning  process. 
Although  it  concentrates  on  the  Ontario  Municipal  Board,  other  tribunals 
such  as  the  Nova  Scotia  Planning  Appeal  Board  and  the  New  Brunswick 
Provincial  Planning  Appeal  Board  have  similar  functions. 

On  reading  these  materials,  special  attention  should  be  paid  to 
the  function  of  such  boards  given  the  nature  of  planning  as  discussed 
in  Chapter  IX.  Jowell's  article  on  the  Role  of  the  Public  Hearing  in 
Urban  Planning  also  provides  an  excellent  background  against  which  to 
evaluate  the  role  of  appellant  tribunals. 

Appeal  boards  as  policy  makers  raise  a  number  of  important  issues 
as  seen  in  the  Clove rdale,  Hopedale  and  Barrie  Annexation  cases.  Are 
appeal  tribunal  adjudicators  of  special  disputes;  are  they  implementors 
of  government  policy;  or  if  they  are  both,  how  are  the  roles  to  be 
reconciled?  Furthermore,  as  the  decisions  of  the  boards  indicate  there 
is  some  difficulty  in  ascertaining  from  where  a  tribunal's  policy  should 
be  derived  and  how  uniformly  it  should  be  applied.  There  are  a  number 
of  sources  of  policy:  the  board's  values,  witnesses,  government 
reports,  planning  principles  -  all  of  which  overlap  and  are  intertwined. 
What  are  appropriate  sources  of  policy?  These  concerns  are  important 
not  only  from  the  point  of  view  of  effective  policy  implementation  but 
also  from  the  point  of  view  of  due  process,  of  ensuring  equal  treatment 
before  the  tribunal,  and  of  providing  some  predictability  in  decision 
making . 

Finally,  consideration  should  be  given  to  who  should  make  planning 
decisions.  Should  the  provincial  cabinet  through  the  petition  process; 
the  "objective"  appeal  tribunals  without  recourse  to  political  review, 
or  the  municipal  councils  themselves  be  the  primary  decision  makers 
in  the  process? 


